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[SAMPLE COMMITMENT LETTER]

[Letterhead of]

THE BIG BANK

Experienced LBO Fund, L.P.
3000 Avenue of the Americas
New York, New York

Attention:  General Partner

May 1, 2000

Project Target
Senior Secured Credit Facilities

Commitment Letter

Ladies and Gentlemen:

You have advised The Big Bank (" Big Bank ") and BB Securities Inc.
(" BBSI ") that (a) Experienced LBO Fund, L.P. (the " Fund ") will form a Delaware
corporation (" Holdings ") as a wholly owned subsidiary of the Fund, (b) the Fund will form an
additional Delaware corporation (the " Borrower ") as a wholly owned subsidiary of Holdings
and (c) the Borrower will acquire (the " Acquisition ") from Worldwide Corporation, a
Delaware corporation (" Worldwide "), all the outstanding capital stock of Widget Corporation,
a Delaware corporation (the " Target ") and a wholly owned subsidiary of Worldwide, pursuant
to a stock purchase agreement to be entered into by the Borrower and Worldwide, for
aggregate consideration of $500,000,000 in cash.  In connection with the Acquisition, (a) the
Borrower will merge with the Target, with the Borrower being the surviving corporation in such
merger, (b) the Fund will capitalize Holdings with not less than $100,000,000 in cash common
equity, (c) Holdings will capitalize the Borrower with a cash common equity contribution equal
to the entire common equity contribution received by Holdings from the Fund, (d) the Borrower
will either issue $200,000,000 principal amount of its subordinated unsecured notes
(the " Subordinated Notes ") in a public or Rule 144A offering or, in the event that the
Subordinated Notes cannot be issued, borrow $200,000,000 of subordinated unsecured loans
from one or more lenders under a new bridge loan facility (the " Bridge Facility "), (e) the
Borrower will obtain the senior secured credit facilities (the " Facilities ") described in the
Summary of Principal Terms and Conditions attached hereto as EXHIBIT A (the " Term
Sheet ") in an aggregate principal amount of $250,000,000 and (f) the Borrower will pay fees
and expenses in connection with the foregoing in an amount not to exceed $10,000,000 (the
foregoing transactions are collectively referred to herein as the " Transactions ").  The
approximate sources and uses of the funds necessary to consummate the Transactions are set
forth on ANNEX II to the Term Sheet.  In connection with the foregoing, you have requested
that BBSI agree to structure, arrange and syndicate the Facilities, and that Big Bank commit to
provide the Facilities and to serve as administrative agent therefor.
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Commercial Law Seminar
Legal names have been highlighted in light blue.  Attorneys representing both borrower and lender should confirm the correct legal names of the entities involved (including punctuation, such as commas and periods).  Also, where indicated, the jurisdiction of formation of the entities should be confirmed, as well as the type of entity.  A certified copy of a certificate of incorporation (or similar document for another type of entity)  is a good place to find this information.  Obviously, names of persons and their titles should be confirmed and addresses should be correct. At the start of a transaction, attorneys for the lender may not have access to this detailed information and will need to obtain it from the borrower or its counsel.  Officers of the lender should have obtained some of this information prior to asking their counsel to review or prepare a commitment letter.  Until this information is obtained, it is difficult to start preparation or review of a draft commitment letter.  Forms of questionnaires are available that can be used to gather this type of administrative information, and other information about the transaction, by clicking on the "QUESTIONNAIRES" link.
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Defined terms have been highlighted in yellow.  Attorneys should note all defined terms and what they mean.  For example, in this letter "Acquisition" means just the share purchase but "Transactions" includes both the share purchase and all the financing, not just the senior financing.  Ideally, defined terms should be used consistently across the commitment letter, term sheet and in the definitive documentation.  The scope of the defined terms can be particularly important for the representations and for opinion letters when considering authorization for various aspects of the deal and evaluation of the presence or absence of conflicts.  You would be suprised how often defined terms are not used consistently.
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Documents that are referred to or incorporated by reference in the commitment letter have been highlighted in red.  Attorneys should identify each such incorporated document.  Note that often such documents are designated as an exhibit or an annex, but that is not always the case.  Notice the fee letter referred to on page 3, paragraph 8 of this pdf file.  Often some of the most important commercial terms appear in documents incorporated by reference.  Identification of each such document permits tracking of distribution of drafts.  If you have not seen a draft of an important document, ask who is preparing it and when it will be available for review so that timing of comments can be coordinated.  You do not want review time needlessly limited because a key document was overlooked until the last minute.  You might be suprised at how often drafting of key ancillary documents or exhibits occurs at the last minute, resulting in inconsistent definitions, busted cross-references, and the like.
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Numbers have been highlighted in medium green.  Attorneys must double check each number against the numbers appearing in the sources and uses table and in the term sheet.  Additionally, the numbers should be confirmed with the clients to make sure they are correct.  Often mistakes are made in the amount of indebtedness that needs to be refinanced and, thus, in the amount of new senior or subordinated financing that is needed. Sometimes preferred stock or other interests must be retired or refunded and not just debt.  (Attorneys should be careful to identify all debt and other interests that must be refinanced or which may be required to be repurchased pursuant to change of control puts and similar provisions.)  Also, a proper allocation should be made for fees and expenses in connection with a closing ( which can be quite high when all lawyers, investment bank  and commercial banks have been paid their fees).Even amounts that are only contingently payable should be identified because what appears a remote contingency today may come to pass at the time of funding.  Notice that this sample fact pattern would not seem to allow funds for the repayment of outstanding debt of Target.
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Paragraph numbers have been added to this sample commitment letter in medium blue.  Often actual commitment letters do not contain their own paragraph numbering.  In such a case, it is particularly important to keep track of cross references that may nevertheless refer to paragraphs by number.  See page 4, paragraph 14, for an example of such cross references. As a drafting matter, counsel for borrower or lender may ask that paragraph numbers be added.  Attorneys should identify all cross references and make sure they understand the purpose of each reference (and thus the substance of what is referred to) so that proper references can be maintained as paragraphs are added and deleted throughout the negotiation process.
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Various dates are highlighted in light purple.  Attorneys for borrower and lender should confirm all dates with their clients.  The date of the commitment letter may be particularly important if fees start to accrue from that date. You will note that the signature page for this letter (see page 5 of this pdf file) states that the borrower signatory is signing "as of" this date highlighted in purple, even if the actual signing takes place at a later date.  Thus could result in the accrual of fees for a longer period of time.

William H Widen
CLICK ON THE QUESTIONNAIRES BUTTON BELOW TO VIEW A  USEFUL FORM FOR GATHERING INFORMATION TO PREPARE COMMITMENT LETTERS AND TERM SHEETS.

Commercial Law Seminar
Click for audio instructions
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BBSI is pleased to advise you that it is willing to act as exclusive advisor and
arranger for the Facilities. Furthermore, Big Bank is pleased to advise you of its commitment to
provide the entire amount of the Facilities upon the terms and subject to the conditions set forth
or referred to in this commitment letter (this " Commitment Letter ") and in the Term Sheet.

It is agreed that Big Bank will act as the sole and exclusive administrative agent
and collateral agent, and that BBSI will act as the sole and exclusive advisor and arranger, for
the Facilities, and each will, in such capacities, perform the duties and exercise the authority
customarily performed and exercised by it in such roles.  You agree that no other agents, co-
agents or arrangers will be appointed, no other titles will be awarded and no compensation
(other than that expressly contemplated by the Term Sheet and the Fee Letter referred to
below) will be paid in connection with the Facilities unless you and we shall so agree.

We intend to syndicate the Facilities to a group of financial institutions (together
with Big Bank, the " Lenders ") identified by us in consultation with you.  BBSI intends to
commence syndication efforts promptly upon the execution of this Commitment Letter, and you
agree actively to assist BBSI in completing a syndication satisfactory to it.  Such assistance shall
include (a) your using commercially reasonable efforts to ensure that the syndication efforts
benefit materially from your existing lending relationships and the existing lending relationships of
the Target, (b) direct contact between senior management and advisors of (i) the Borrower, the
Target and the Fund and (ii) the proposed Lenders, (c) your assistance in the preparation of a
Confidential Information Memorandum and other marketing materials to be used in connection
with the syndication and (d) your hosting, with BBSI, of one or more meetings of prospective
Lenders.

BBSI will manage all aspects of the syndication, including decisions as to the
selection of institutions to be approached and when they will be approached, when their
commitments will be accepted, which institutions will participate, the allocations of the
commitments among the Lenders and the amount and distribution of fees among the Lenders. 
To assist BBSI in its syndication efforts, you agree promptly to prepare and provide to BBSI
and Big Bank all information with respect to the Target, the Borrower, the Fund, the
Transactions and the other transactions contemplated hereby, including all financial information
and projections (the " Projections "), as we may reasonably request in connection with the
arrangement and syndication of the Facilities.  The amount of Big Bank's commitments under
this Commitment Letter in respect of each of the Facilities will be reduced by the amount of
commitments in respect of such Facilities accepted from other Lenders.

You hereby represent and covenant that (a) all information other than the
Projections (the " Information ") that has been or will be made available to Big Bank or BBSI
by you, the Borrower or the Target or any of your or their representatives is or will be, when
furnished, complete and correct in all material respects and does not or will not, when
furnished, contain any untrue statement of a material fact or omit to state a material fact
necessary in order to make the statements contained therein not materially misleading in light of
the circumstances under which such statements are made and (b) the Projections that have
been or will be made available to Big Bank or BBSI by you, the Borrower or the Target or any
of your or their representatives have been or will be prepared in good faith based upon
reasonable assumptions.  You agree to supplement the Information and the Projections from
time to time until the closing of the Facilities so that the representation and covenant in the
preceding sentence remain correct.  You understand that in arranging and syndicating the
Facilities we may use and rely on the Information and Projections without independent
verification thereof.
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This language highlighted in light blue is illustrative of a compromise drafting technique used to make borrowers feel good, but it has little or no legal bite.  The phrase "in consultation with you" does not give the borrower a veto right or a right to select or invite banks into the syndicate.  If a lender has certain institutions other than the lead lender that it wishes to favor with a title or partcipation in the financing that should be made express.  This language and the language in paragraph 3 above does not give contractual protection to the borrower on these points.  Often a borrower will want to favor other friendly institutions, and there may be institutions that it does not want to deal with that should be excluded from the loan syndicate.
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The language highlighted in light blue is the 10b-5 representation.  It should be looked at carefully by attorneys for the borrower and appropriate qualifications considered (which should be discussed with in-house counsel and officers of the borrower).  The borrower should take care that the representation in the commitment letter is not inconsistent with representations made in the bank book and other marketing materials approved by the borrower.  Often a lead bank will ask a borrower to provide it with a release letter at the time that the lead bank distributes the bank book in which the borrower authorizes use of the book and confirms its accuracy.  Changes negotiated in the commitment letter should not be forgotten when it comes time to distribute the bank book and to sign any such letters.  When it comes time for the definivitve documentation, including the credit agreement, a similar disclosure representation may appear (and the same considerations apply).
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The language highlighted in yellow in paragraph 5 is of some importance, particularly when considered with the language of paragraph 4.  It means that the borrower can not look solely to the lead lender for funding once syndication takes place.  The borrower must look to each syndicate bank even before the credit agreement is signed up.  Given that the commitment of the lead is reduced, the borrower may want a veto right, and not simply a consultation right, over banks brought in to the syndicate that reduce the commitment of the lead lender.  In some cases, a borrower will ask that  the lead lender pick up any commitments not honored by syndicate banks. Occasionally a lead bank will agree to this in writing, but such an arrangement may prevent a lead from getting the commitment reduced on its internal books.  This can be problematic for a lead lender at its quarter or year end.  It is much more common for a lead lender to make oral statements to the effect that it will "be there" for the borrower should other banks drop out.  The borrower needs to understand that it is not getting such a backstop in exchange for commitment fees unless the backstop is written into the commitment letter.
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The language highlighted in yellow in paragraph 6 is a representation made with respect to projections.  Representations related to projections are always handled this way.  If projections are being used, it is a mistake not to treat representations related to projections differently from representations related to historical factual matters.
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This language highlighted in yellow is an important provision for a lead lender. It gives the lead control over the all important awarding of titles and allocation of fees, which are key to syndication efforts.
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This is the core of the commitment letter.  Attorneys for both borrower and lender should confirm the nature of the commitment.  Some commitments are given only for a portion of the Facilities.  In other cases, a commitment is not given but instead an undertaking is made by a lender to use "best efforts" or "commercially reasonable" efforts to syndicate the Facilities.  Occasionally, a hybrid commitment will be given, providing a commitment for a portion of the Facilities and a "best efforts" or similar undertaking to syndicate the balance.  If only a partial (or no) commitment is given, care should be taken to evaluate the amount and timing of any commitment or underwriting fees payable to the lead lender. If a commitment is not given, it may make little sense to pay a time based fee accruing from the date of the "commitment" letter.   Also, it should be clear in the letter whether any partial commitment is conditioned on syndication of the balance of the Facilities.  Such a condition may render even the partial commitment of little value above a best efforts syndication commitment.  If a full commitment is not given, it makes little sense to allow the lender the benefit of a market flex provison and even a market-out condition could be questioned.  A lender may argue to keep such provisions on the theory that they limit its "best efforts" obligation to continue with syndication (or syndication on the terms contained in the letter and term sheet).
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Here we see a use of the term "commercially reasonable efforts" instead of "best efforts".  Notice from the presentation materials that case law treats this standard as lower than a "best efforts" standard.

Commercial Law Seminar
See the third medium blue comment to paragraph 9 of the commitment letter.
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It is understood and agreed that Big Bank and BBSI shall be entitled, after
consultation with you, to change the pricing, terms and structure of the Facilities, if the
syndication of the Facilities has not been successfully completed and if Big Bank and BBSI
determine that such changes are advisable in order to ensure a successful syndication of the
Facilities.  Big Bank's commitment hereunder is subject to the agreements in this paragraph.

As consideration for Big Bank's commitment hereunder and BBSI's agreement
to perform the services described herein, you agree to pay or to cause the Borrower to pay to
Big Bank the nonrefundable fees set forth in the Term Sheet and in the Fee Letter dated the
date hereof and delivered herewith (the " Fee Letter ").

Big Bank's commitment hereunder and BBSI's agreement to perform the
services described herein are subject to (a) there not occurring or becoming known to us any
material adverse condition or material adverse change in or affecting the business, operations,
property, condition (financial or otherwise) or prospects of the Target and its subsidiaries, taken
as a whole, since December 31, 1999, (b) our completion of, and satisfaction in all respects
with, our ongoing due diligence investigation of the Transactions, the Target and the Borrower,
(c) there not having occurred a material disruption of or material adverse change in financial,
banking or capital market conditions that, in our judgment, could materially impair the
syndication of the Facilities, (d) our satisfaction that prior to and during the syndication of the
Facilities there shall be no competing offering, placement or arrangement of any debt securities
or bank financing by or on behalf of the Borrower or the Target or any subsidiary thereof (other
than the Subordinated Notes or the Bridge Facility, as applicable) and (e) the other conditions
set forth or referred to in the Term Sheet.  The terms and conditions of Big Bank's commitment
hereunder and of the Facilities are not limited to those set forth herein and in the Term Sheet. 
Those matters that are not covered by the provisions hereof and of the Term Sheet are subject
to the approval and agreement of Big Bank, BBSI and the Borrower.

You agree (a) to indemnify and hold harmless Big Bank, BBSI, their affiliates
and their respective officers, directors, employees, advisors, and agents (each, an " indemnified
person ") from and against any and all losses, claims, damages and liabilities to which any such
indemnified person may become subject arising out of or in connection with this Commitment
Letter, the Facilities, the use of the proceeds thereof, the Transactions or any related
transaction or any claim, litigation, investigation or proceeding relating to any of the foregoing,
regardless of whether any indemnified person is a party thereto, and to reimburse each
indemnified person upon demand for any reasonable legal or other expenses incurred in
connection with investigating or defending any of the foregoing, provided that the foregoing
indemnity will not, as to any indemnified person, apply to losses, claims, damages, liabilities or
related expenses to the extent they are found by a final, non-appealable judgment of a court to
arise from the willful misconduct or gross negligence of such indemnified person, and (b) to
reimburse Big Bank, BBSI and their affiliates on demand for all out-of-pocket expenses
(including due diligence expenses, syndication expenses, consultant's fees and expenses, travel
expenses and reasonable fees, charges and disbursements of counsel) incurred in connection
with the Facilities and any related documentation (including, without limitation, this Commitment
Letter, the Term Sheet, the Fee Letter and the definitive financing documentation) or the
administration, amendment, modification or waiver thereof.  No indemnified person shall be
liable for any indirect or consequential damages in connection with its activities related to the
Facilities.

You acknowledge that Big Bank and its affiliates may be providing debt
financing, equity capital or other services (including financial advisory services) to other
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Fees are often included in a separate letter because the lead lender hopes to keep the absolute level of fees earned by it a secret.  Potential syndicate members will see the commitment letter and the term sheet (as will other third parties, such as the seller of assets and its financial advisor).  The borrower needs to make sure that it can agree to keep this information confidential, as it may have disclosure obligations either by law or by contract.  For example, it may need to describe senior financing in a high yield offering memorandum or prospectus.  If subsequent transactions may require disclosure, it is best to agree on what disclosure may be required and permitted at the outset.
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This first language highlighted in medium blue in paragraph 9 is the material adverse change or "MAC" clause.
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The first language highlighted in light blue in paragraph 9 is the due diligence out.
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The second language highlighted in medium blue in paragraph 9 is the market out.
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The second language highlighted in light blue in paragraph 9 is the clear market condition.
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The third language highlighted in light blue in paragraph 9 could be deleted from a borrower's perspective, particularly in a competitive bidding situation.  Although the credit agreement will contain conditions precedent to funding a loan, these conditions are not technicallly a condition precedent to the commitment contained in the commitment letter.  The term sheet which describes the terms and conditions of the credit agreement should be able to stand on their own without this cross-reference.  A lender should agree to delete it to help with the optics in a bidding situation.  This is particularly true if you leave in the language at the end of paragraph 2 of the commitment letter, which says basically the same thing.
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The language underlined in red in paragraph 9 is probably overreaching and could be modified or deleted from a borrower's perspective.  The terms of the commitment should be complete in the commitment letter.  Terms and conditions of the Facilites are not all contained in the term sheet. The term sheet itself makes this clear.  Open items either of detail or that are minor in nature remain to be specified for the Facilities.  However, the terms of the commitment itself are all contained in the commitment letter.  For optics as well as substance, this language should come out from a borrower's perspecitve and it is hard to justify in its present form from a lender's perspective.  If the lender requires other terms to the commitment itself, those should be identified and put into the letter.
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The language of paragraph 7 highlighted in light blue is the so-called "market flex" provision.  Note that a market flex provision may make sense in the context of a full commitment (and is often negotiated for by a lead lender), but it makes little sense in the context of a best efforts loan commitment.  Even in the case of a partial commitment conditioned on a full syndication, the market flex can be deleted (and routinely is) because the lender has a built in market test.  A closing is not required if the balance of the required financing is not successfully syndicated.
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Indemnification almost always has a carve out for gross negligence or wilful misconduct of the indemnified party.  Occasionaly, a borrower will want to fight for a standard of "simple" negligence but that fight is almost never won (as most lenders have an internal policy against a simple negligence standard and it is administratively difficult to get it waived).  Usually other provisions are of greater importance to a borrower, but it is worth pointing out to in-house counsel to the borrower so the borrower undertstands the commercial deal.
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From a borrower's perspective, the scope of the expenses are often negotiated.  A favorite carve out is an exclusion to make clear that the borrower is not making reimbursement for the allocated cost of in-house counsel to the lead lender.  Other carve outs depend on the commercial deal--how much is the lead required to pay out of its arrangement fee?  Note that in securities underwriting the underwriter usually pays its own expenses, including fees of its counsel, out of its underwriting spread.  That is not the norm in commercial bank deals where the borrower typically pays most expenses, including fees and disbursements of the lender's outside counsel.  Notice that the only fees covered are those of the lead lender.  This is typical.  Counsel for the individual syndicate banks that come into the deal later are not reimbursed.  However, in connection with the exercise of remedies, it is typical for the expenses of all lenders to be covered (and the sample term sheet so provides).  Sometimes a borrower will want to agree on the number of counsel and other experts that will be hired by the lead lender.  This could be an issue if multiple jursidictions are involved or if special reports are required from solvency experts or accountants.
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This acknowledgment in paragraph 11 is fairly customary.  However, in some cases a borrower will not want the lead helping other parties.  Sometimes an exclusive is given by a lead in the case of a hostile or potentially hostile tender offer for a target or if the borrower has particular sensitivty to a competitor company.  From a lender perspective, it does not want to foreclose future business, particularly in a competitive bidding situation where there is no assurance that a particular borrower will win the auction.  The lead lender would like to be in a position to finance the winning bidder no matter who that winning bidder is.
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companies in respect of which you or your affiliates may have conflicting interests regarding the
transactions described herein and otherwise.  None of Big Bank, BBSI or any of their affiliates
will use confidential information obtained from you by virtue of the transactions contemplated
by this letter or other relationships with you for any other purpose than that outlined in this
letter, including, without limitation, in connection with the engagement of Big Bank, BBSI or
their affiliates by other companies, and none of Big Bank, BBSI or any of their affiliates will
furnish any such information to such other companies.  You also acknowledge that none of Big
Bank, BBSI or any of their affiliates have any obligation to use in connection with the
transactions contemplated by this letter, or to furnish to you or any of your affiliates, confidential
information obtained from other companies.

This Commitment Letter and Big Bank's commitment hereunder shall not be
assignable by you without the prior written consent of Big Bank and BBSI (and any purported
assignment without such consent shall be null and void), is intended to be solely for the benefit
of the parties hereto and is not intended to confer any benefits upon, or create any rights in
favor of, any person other than the parties hereto.  This Commitment Letter may not be
amended or waived except by an instrument in writing signed by you, Big Bank and BBSI. 
This Commitment Letter may be executed in any number of counterparts, each of which shall
be an original, and all of which, when taken together, shall constitute one agreement.  Delivery
of an executed signature page of this Commitment Letter by facsimile transmission shall be
effective as delivery of a manually executed counterpart hereof.  This Commitment Letter and
the Fee Letter are the only agreements that have been entered into among us with respect to the
Facilities and set forth the entire understanding of the parties with respect thereto.  This
Commitment Letter shall be governed by, and construed in accordance with, the laws of the
State of New York.  

This Commitment Letter is delivered to you on the understanding that neither
this Commitment Letter, the Term Sheet or the Fee Letter nor any of their terms or substance
shall be disclosed, directly or indirectly, to any other person except (a) to your officers, agents
and advisors who are directly involved in the consideration of this matter or (b) as may be
compelled in a judicial or administrative proceeding or as otherwise required by law (in which
case you agree to inform us promptly thereof), provided that you may disclose this Commitment
Letter and the Term Sheet, and their terms and substance (but not the Fee Letter or its terms
and substance), to Worldwide and the Target after this Commitment Letter has been accepted
by you.

The reimbursement, indemnification and confidentiality provisions contained
herein and in the Fee Letter shall remain in full force and effect regardless of whether definitive
financing documentation shall be executed and delivered and notwithstanding the termination of
this Commitment Letter or Big Bank's commitment hereunder, provided that your obligations
under this Commitment Letter, other than those arising under the third, fourth, fifth and twelfth
paragraphs hereof, shall automatically terminate and be superseded by the provisions of the
definitive documentation relating to the Facilities upon the initial funding thereunder, and you
shall automatically be released from all liability in connection therewith at such time.

If the foregoing correctly sets forth our agreement, please indicate your
acceptance of the terms hereof and of the Term Sheet and the Fee Letter by returning to us
executed counterparts hereof and of the Fee Letter, not later than 5:00 p.m., New York City
time, on May 5, 2000.  Big Bank's commitment and BBSI's agreements contained herein will
expire at such time in the event Big Bank has not received such executed counterparts in
accordance with the immediately preceding sentence.  In the event that the initial borrowing in
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The highlighted language is an example of the types of cross references that must be identified and monitored as the commitment letter is negotiated so that broken cross references do not occur in the document.
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The expiration date for signing the commitment letter must be identified.  Often a lender will allow only a short period of time to put pressure on the borrower to sign.  Enough time should be allowed based on the facts and circumstances of the deal.  For example, if a borrower does not want to sign the commitment letter until after it knows it has submitted the winning bid, a date should be chosen after the date on which winning bids are expected to be  announced.  In that case, the borrower may want to include an unsigned commitment letter in its bid package distributed to the seller.
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The lead bank should agree to keep information confidential.  Often, however, a borrower will require the lead bank to sign a confidentiality agreement even before the commitment letter stage.  This may be particularly desireable if the lead lender needs to conduct due diligence prior to rendering a commitment letter (such as would be the case if the lead lender had been asked to delete a due diligence condition to funding).  At the start of the transaction, attorneys for the borrower should discuss with the borrower its confidentiality requirements and identify the confidentiality requirements of others.  For example, it might violate a confidentiality agreement with a joint venture partner to disclosure information to a lead lender about the joint venture or the partner without first obtaining consent from the partner.  Similarly, care should be taken that confidential information is not wrongly included in a bank book or other disclosure document.  This language in paragraph 11 is not a very good confidentiality agreement on the lead lender's part.  If a prior agreement does not exist, this section should be expanded into a real confidentiality agreement or a separate agreement should be signed.  Confidentiality concerns should not stop with the lead lender, however.  Each potential syndicate member should be bound to confidentiality as well as each bank added during syndication.
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If the commitment expires by its terms but the parties continue to act as if the commitment has not expired, as a matter of law, the commitment might be deemed extended but that extension will not have a stated maturity date.  If this is a concern for the lender, then the lender should extend the commitment by a supplemental writing.

Commercial Law Seminar
Paragraph 13 is where the borrower agrees to keep the terms of the commitment letter and related materials confidential.  Attorneys for the borrower must modifiy this section to refer to other persons to whom disclosure must be made, if any such additional persons exist.



5

[NYCorp;1068097.1:4245B:05/23/2000--5:28p]

respect of the Facilities does not occur on or before September 15, 2000, then this
Commitment Letter and Big Bank's commitment and BBSI's undertakings hereunder shall
automatically terminate unless Big Bank and BBSI shall, in their discretion, agree to an
extension.

Big Bank and BBSI are pleased to have been given the opportunity to assist
you in connection with this important financing.

Very truly yours,

THE BIG BANK,

by
____________________________

     Name:
     Title:

BB SECURITIES INC.,

by
____________________________

     Name:
     Title:

Accepted and agreed to
as of the date first
written above by:

EXPERIENCED LBO FUND, L.P.,

by
     ____________________________
     Name:
     Title:

Commercial Law Seminar
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Cravath, Swaine & Moore
16.

Commercial Law Seminar
The outside closing date for the financing is different from the date on which the commitment expires if it is not accepted by the borrower.  Typically this date should extend for some period of time beyond the expected date of the closing to account for unexpected delays.  Consideration should be given to how long it will take to negotiate definitive loan agreements.  In setting the date, consideration also should be given to any required timing of regulatory approvals, the process for getting third party consents required by contract and the notice periods needed to be honored in connection with debt repayments pursuant to any debt instruments required to be refinanced in connection with the transaction.

Commercial Law Seminar
The borrower may wish to consider the credit standing of the lead lender offering the commitment.  In the case of a commercial bank, no issue is usually presented.  In the case of a commitment provided by a special purpose entity formed by an investment bank, a borrower may have some concern, as these entities often are thinly capitalized shell companies without any credit rating or support from parent company guarantees.  Given that part of the reason for the commitment is to create a cause of action for breach against a lender that fails to honor its commitment, what good is that claim for breach against an entity that has no money?  There will be a reputational impact on the investment bank sponsoring a lending affiliate if that affiliate does not honor its commitment, but such comfort is softer than that provided by a credit worthy entity.
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Notice that this commitment letter does not contain a provision giving the borrower the option to terminate the engagement with Big Bank or BB Securities.  The engagement of Big Bank, etc. continues until the expiration date, and even then Big Bank has the option to extend.  The borrower really is stuck with the Big Bank team unless it gets the right to terminate or fire Big Bank.  If the borrower wants this option to terminate its engagement of Big Bank and get another lending source, the right to terminate must be included.  Lenders will violently object to giving the borrower the right to shop a deal to another lending source.  Nevertheless, the borrower should understand that it will not have a termination right unless one is included in the papers.  A borrower might want a termination right for special circumstances, for example if the lender attempts to market flex the deal, even if it can not get a general termination right.  A lead lender is more likely to grant a termination right if it is given some form of break-up fee or alternate transaction fee. 
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Notice the dog that did not bark!

Commercial Law Seminar


Commercial Law Seminar
Attorneys for the borrower need to consider which entity should sign the commitment letter.  Ideally, from the borrower's perspective, the signatory would be a shell acquisition company with no assets so that the parent company would not be directly responsible for fees and indemnities.  If the lender requires that an entity with some credit standing sign the commitment letter, attorneys for the borrower should consider having that creditworthy entity released from its fee, indemnity and reimbursement obligations once the transaction has occurred (and the borrower and any guarantors can assume all of those obligations).  Sometimes such an automatic release is built into the commitment letter itself.  As a technical matter, attorneys for the borrower should determine who has authority to sign for the borrower, even though no opinion letter is given, and make sure that the correct persons sign.  Occasionally, the commitment letter is included by definition as a "loan document" and at the closing an opinion is asked for that covers due authorization, execution and delivery of all "loan documents".  Accordingly, it is best to make sure that every step is correctly taken.  Attorneys for the lender similarly should take care that commitment letters are signed only by authorized persons, after credit committee approval has been obtained.
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